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COUNTER STATEMENT OF THE ISSUES 
PRESENTED 


1. Whether the record supports the ruling jof the 


District Court suppressing certain items seized by police 


officers from an automobile following the arrest of Appellee 


Johnson, where the evidence established that: | 


(a) The police did not have probable cause to 
arrest Appellee Johnson for driving a ecole 
automobile; and 
(b) The arresting officer, upon stopping Appetiee 
Johnson's automobile, immediately placed him under 
custodial arrest for alleged traffic violations and 
immediately searched his person, all prior to the 
alleged plain view sighting of the capsules of 
heroin by the police, which then led to the search 
of the automobile and the seizure of the capsules 
by the police. 


2. Whether the record supports the factual finding 


of the District Court that the arrest in this case was not 


based upon probable cause and was a sham. 


COUNTER STATEMENT OF THE CASE 


Nearly one year ago, on April 13, 1969, Washington 
police officers Herring and Anderson noticed, about 11:17 P.M., 
a 1968 Chevrolet pass their cruiser driving accom: on 
New York Avenue, N.W. (Tr. 5). Officer Herring observed that 


this automobile's right vent window was broken and that the 


"70" sticker (required to be on D.C. license plates after 


April 1, 1969) was missing from the rear tag of this car (Tr. 5). 


The police had no information that this car was stolen; the 


license number had not been reported as having been stolen 


| 
(Tr. 36)2/ Possessing only these two pieces of information, 


Officer Herring testified that, in his opinion, he had probable 
cause to believe "it was a stolen automobile” (Tr. 7, Ss 36) = 
and, therefore, turned on the police cruiser's red light to stop 
the car (Tr. 5). : 

When the car continued, the Officer then tumed on 


| 
- his cruiser's siren (Tr. 5). The traffic light at the inter- 


section of H Street, 13th Street and New York Avenue, N.W., was 


As a matter of fact, a proper '70 sticker was on the front 
license plate of the car (Tr. 44). Moreover, this incident 
took place around the time the new stickers became mandatory 
(Tr. 36). y 
Later in testimony, Officer Herring admitted he |had only a 
"suspicion" that the car was stolen. "Like I sdy, I suspected 
it being a stolen vehicle..."(Tr. 45) (Emphasis added.) — —— 


red when the officers sounded their siren (Tr. 5) and Johnson's 
car was "just approaching the intersection" at this time 
(Tr. 40-41). According to Officer Herring, when the driver 
(Appellee Johnson) heard the siren: "He hesitated for a second 
and then took off and the motor stalled and he was stopped in 
the middle of the intersection of New York Avenue and H" (Tr. 6). 
Thus, the car driven by Johnson apparently went through the red 
Light .2/ 
At this time, another police cruiser arrived on the 
scene and "pulled in front of Mr. Johnson's car" (Tr. 10), 
although neither Officers Herring nor Anderson had called for 
assistance (Tr. 10). When Johnson's car stopped, both Appellee 
Johnson and the officers got out of their respective automobiles. 
According to Officer Herring, Johnson was already out of his 
car and standing outside when he (Officer Herring) approached 


him (Tr. 16, 11). ‘Officer Anderson "went around to the passenger 


. 2/ 
side" (Tr. 11, 12).7 Immediately upon reaching the spot where 


Officer Herring, in response to a question, stated that he 
did not "believe" that the reason the car went through the 
ced light was to yield the right of way to the officers, as 
is the custom of law abiding citizens (Tr. 8). 


Two other men were in the front seat of this automobile, 
co-defendant Reginald Colbert and a juvenile (Tr. 5). 


Johnson was standing, and without asking any questions, Officer 


Herring placed Johnson under arrest and proceeded to search him 


(Tr. 17, 24, 25, 28, 29, 45). Nothing was found. Thereafter, 


Johnson, in response to Officer Herring's eros! displayed 
a currently valid and effective driving license and arc 
registration (Tr. 16, 26). According to Officer Herring, Johnson 
was under custodial arrest for traffic violations from the 
moment he stepped out of the car and, under no circumstences, 
was he to be released (Tr. 19, 26, 27, 28, 37, 38, 45). Officer 
Herring inconsistently stated that Johnson was automatically 
going to be locked up "for the red light and failing to display 
current tags" (Tr. 37), and "because he had ample time to pull 
over to the curb and he did not pull over" (Tr. 38). While 
Johnson was issued two citations: one for going through the red 
ieee a! and the other for not displaying the current D.C. tags ,>/ 
fficer's 
signal to pull over to the curb (Tr. 38). Moreover, the officers 


‘ did not place Johnson under arrest for a felony concerning a 


Johnson at all times was cooperative and straightforward (Tr. 25). 


Johnson's position is that he was forced through the light 
by the officer's blaring siren and flashing red light. 


As stated above, a current tag, in fact, was displayed on 
the front license plate. 


stolen automobile (Tr. 19, 27), the crime for which the officers 
allegedly predicated their initial action in stopping the car. 
After searching Johnson and finding nothing on his 
person (Tr. 24), Officer Herring looked in the car and "saw a 
bunch of little white capsules laying around on the floor" 
(Tr. 15, 24, 25, 28, 38), which he "suspected" to be narcotics 
(Tr. 22). This occurred after Johnson had been placed under 
arrest for traffic violations and searched(Tr. 24-25, 38). 
Meanwhile, Officer Anderson, who had gone around to 
the passenger side of this car, stated that one of the passengers, 
co-defendant Colbert, "was holding something in his right hand" 
(Tr. 18). The other passengers were "immediately" (Tr. 21) 
ordered out of the car (Tr. 18). This event also occurred prior 
to the police's alleged sighting of the capsules Gis 7a)» 


Johnson, according to Officer Herring, was warned of 


1 
his Seno at “approximately 11:18 or 19" (Tr. 27). He stated 


Johnson was arrested for "traffic violations and suspected 
- narcotics" (Tr. 19, 27) and, along with the other passengers, 


was taken to the Central Cell Block in a police wagon (Tr. 27). 


The facts relating to the warning of rights are omitted here 
because the Government has stated that any statements made 
by the Appellee will not be introduced into evidence (Gnen 510) « 


o Ge 


The car was thoroughly searched at the scene. As Officer Herring 


said, "after we had the prisoners in the wagon and nothing 


was found and in the cell block we made a thorough search of it" 


(Tr. 32). 


The police did not have at any time a search warrant 
authorizing them to search the car (Tr. 32). | 


On these uncontradicted facts, the District Court 
found that the search of Johnson had taken place inmediately 
following his custodial arrest for a traffic violation and prior 
to the alleged plain view sighting of the capsules on the floor 
of the car (Tr. 53; also 47). As the Court said, “That concerns 


| 
me most in this case is that the Defendant Johnson was placed 


| 
under arrest immediately as he stepped out of the car, that is, 


even prior to the officer discovering the capsules" (Tr. 53). 


| 
The Court also found that the purpose of the search 


by the police officers in this case was not a mere frisk as 
alleged (Tr. 52), but a general search. As the Court stated, 
"W 


| 
[T]he officer was looking for something" (Tr. 53). The 


Court further found that the police did not have probable cause 
but at most "a suspicion that the car was stolen" (Tr. 52). 


Accordingly, the District Court had "no alternative") (Tr. 52) 


but to rule that this arrest had "to be held a sham arrest" 
(Tr. 53), and to grant Appellees’ motions to suppress all 


evidence gathered therefrom. 


ARGUMENT 


THE DISTRICT COURT WAS CORRECT IN (1) FINDING THAT 
THE ARREST OF APPELLEE JOHNSON WAS A SHAM ARREST, AND (2) 
SUPPRESSING THE EVIDENCE DISCOVERED BY THE POLICE OFFICERS IN 
THE ILLEGAL SEARCH. 


This Court, in Jackson v. United States,122 U.S. App. 
D.C. 324, 353 F. 2d F62 (1965), stated that it has the 

"responsibility . . . to review fact findings and 

reject them when we are firmly convinced they are 


wrong, when the probability of error is too great 
to tolerate." 


In this case, we submit the District Court's findings 


and conclusions were based on the uncontested testimony of the 
arresting officer. The District Judge was in the unique position 
to hear all the testimony, to assess that testimony, and to 
resolve the conflicts and inconsistencies in the testimony. In 
doing so, the District Court, of course, had the opportunity to 
observe the police officer as he gave testimony at the hearing. 
Accordingly, we submit, there is no basis for holding that the 


District Court's findings and conclusions were clearly erroneous 


or contrary to the evidence presented at the hearing. The 
Government's main argument on appeal is that the police 
officers lawfully stopped Johnson's car for violations of two 
traffic regulations. At the hearing below, however, the 
Government's main argument was that the police reatly stopped 
Johnson's car on probable cause to believe it was a stolen 
vehicle. (Compare pp. 4, 6, fn. 5, of the Brief of Appellant 


with Tr. 46-47.) This desperate tactical change of thrust, 


it is submitted, simply points up the lack of substance in both 
| 
of the Government's arguments. 
| 
There is no question here but that Officer Herring 
| 


made his arrest and commenced his search of Appellee Johnson 
| 
prior to the time he spotted the capsules (Tr. 24-25). The 


search of Johnson took place “immediately after he [Johnson] 


got out of the car" (Tr. 24), and before Johnson produced his 


valid license and registration (Tr. 25). The officer testified, 


1/ 
initially, that the reason he arrested ~ Johnson was because 


he had probable cause to believe Johnson had committed a felony 


(i.e., driving a stolen vehicle) (Tr. 7), but later, he testified 


1. The arrest in this case occurred when the police halted 
Johnson's car and restricted his freedom of movement. U.S. v. 
Washington, 249 F. Supp. 40 (D.C. D.C. 1965). : 


that the reason Johnson was arrested was because he had violated 


the traffic regulations. Officer Herring further testified 


(and the Government now agrees) that Johnson was “automatically 


going to be locked up" for these traffic violations "because 
he [Johnson] had ample time to pull over to the curb and he did 
not pull over" (Tr. 37-38). 

Ostensibly, it was for this reason (the automatic 
lockup) that the officer commenced a search of Johnson. Assuming 
that to be the case, however, it is submitted that the officer 
failed and refused to obey. the mandatory policy of the Washington 
Metropolitan Police Department, set forth in General Order No. SA 
Series 1959, dated April 24, 1959, which states, in part, as 
follows: 


POLICY TO BE FOLLOWED IN ISSUING TRAFFIC VIOLATION 
NOTICES TO MOTORISTS IN LIEU OF SUMMARY ARRESTS 


The wise of Traffic Violation Notices is a 
courtesy of long standing and shall be employed 
whenever possible, consistent with the overall 
safety of the public. 


Only in the more serious or aggravated types 
of traffic violations, those which indicate a serious 
disregard for the safety of others, or those in which 
the officer has reasonable grounds to believe that 
the individuals concerned will, in all probability, 
ignore the Traffic Violation Notices, should it be 


necessary to make summary arrest. These include, 
but are not confined to: ''Fleeing from the Scene 
of an Accident"; "Driving under the influence of 
Intoxicating Liquor or Narcotic Drugs"; "Reckless 
Driving";"Operating Without a Permit"; "Operating 
After Suspension or Revocation of Operator's Permit" 
"Excessive Speed Cases" indicating an absolute 
disregard for the safety of others and any other 
violations where the officer, after having checked 
with traffic records, ascertains that the operator 
is frequently changing his place of residence or 
employment. In these types of cases and in the 
interest of public safety, it is not appropriate 
to permit the offending motorists to continue on to 
their destinations and summary arrests should be made. 
Summary arrests should also be made for traffic 
violations when it is known beforehand that there 
are accumulated against the operator of the vehicle 
outstanding tickets or warrants which have ‘been 
ignored, when the operator has been avoiding services 
of a suspension or revocation notice or whén it is 
known or suspected that he is wanted for = ey or 
other serious infraction of the law. 
| 


Except as provided in the two preceding para- 
raphs, whenever the operator of a vehicle is able 

to produce valid or primafacie credentials as to his 
or her identity and either lives or works in the 
District of Columbia, the officer shall issue a 
Traffic Violation Notice. 

Most officers do use good judgment eo 
enforcement, and it is not the intent of this order 
to restrict those who do so in the proper use of their 
police powers. However, it is the intent to set up 
in this order a definite policy and standard for those 
few who may be inclined to abuse the exercise of such 
powers. Therefore, all members of the force shall, 
in the enforcement of traffic regulations, strictly 
adhere to the principles set forth in the preceding 
three paragraphs of this order, which are defined 


herein in detail as a statement of the policy of 

this Department in such matters. The use of bad, 

ill-considered or ill-timed judgment in deviating 

from this policy, unless satisfactorily explained, 

will subject the offending officer to such discipli- 

nary action as may be deemed appropriate. (Emphasis 

added.) 

When questioned regarding this General Order, Officer 
Herring somewhat caustically responded that "it is a policy but 
that is not required" (Tr. 37), a statement which surely does 
not accurately state the policy of the above-quoted order. 
Moreover, as stated in Taglavore v. United States, 291 F. 2d 
262 (9th Cir., 1961) at page 265: 

"Tt is a matter of common knowledge... that it 

is not ordinary police procedure to physically take 

a person into custody for a minor traffic violation.' 

Certainly, under these circumstances, the District 
Court had an adequate basis to disbelieve the grounds asserted 


by the police officers for making the arrest and search. Based 


upon the testimony, it was reasonable to conclude that the 


officers must have had something else in mind when they stopped 


‘ and, without pausing, searched the occupants of this car. ~ 
Indeed, this is what the District Judge so found when, in reply 
to the prosecutor's argument that the search of Johnson had 


nothing to do with the observation of the capsules, the Court 


? 


The other passengers, for no valid constitutional reason, were 
ordered out of the car and searched because "passenger Colbert 
was holding something in his right hand" (Tr. 18). The officers 
were "not particularly" afraid of bodily harm (Tr. 24). 


stated: "That wasn't the purpose [of the frisk search] in 
- 


this case." 

The police, it is submitted, conducted a general 
exploratory search + of persons and property and ibs can 
not be permitted to justify the search on the pretext that the 
driver of this vehicle was subject to arrest and an automatic 
lockup for traffic violations. Such a search is unreasonable 


and unconstitutional (Travers v. United States, 144 A. 2d 889 


(Mun. Ct. App. D.C., 1958)). Here, as stated, the officers 


were not in fear of bodily harm (Tr. 24), and thus, even a 


light frisk was not constitutionally permissible, Terry v. Ohio 


392, U.S. 1 (1968). 


The Hutcherson case, relied upon by the Government, 


is inapposite since that case did not involve traffic violations, 


a crucial distinction as the above-quoted police general order 


and the case law demonstrates. 


In the case at bar, the officer ' "immediately" searched 


Johnson without first examining Johnson's valid License and 


registration. Why? Because, as the District Court found, the 


1. The unjustified search commenced the minute the police 
officers placed a hand on Johnson. 


“officer was looking for something" (Tr. 53). This fact alone 
(i.e., the commencement of an exploratory search) is sufficient 
to invalidate this search and suppress the evidence. 

In evaluating the testimony given by the police 
officer, the District Court had to resolve the conflicts and 
inconsistencies in that testimony and determine what parts of 
the testimony should be accepted and what parts should be rejected. 
There were obvious difficulties with the officer's testimony 
relating to the arrest and search of Johnson and the car. First, 
the officer tried to validate the search by claiming that the 
car was stopped because the officer believed he had probable 
cause to arrest the driver for having a stolen car. But later 


the same officer testified that he only had a mere "suspicion". 


Then the officer sought to justify the immediate arrest and 


search of Johnson on the ground that Johnson was subject to an 
"automatic" lockup "because he had ample time to pull over to 
the curb and he did not pull over", but the actual citation for 
traffic offenses against Johnson included no such charge or 
related charge (Tr. 38). Moreover, an immediate bodily search 


of a traffic violator and an automatic lockup of such a violator 


A : 1 
are contrary to Police Department written policy.- 


In short, the District Court had to decide whether 


the officer, after the fact, was trying to justify his search 


of Johnson and the car or whether he was telling the! complete 
| 


story as it occurred. In making this assessment of the 

evidence, the District Court judge had the benefit of observing 

the demeanor of the police officer on the stand. when the 

witness hesitated before answering or gave a caustic reply, 

the Court could take this into account in determining how much 

weight should be given to particular answers. In this case, 

the District Court judge, Hon. John Lewis Smith, gr. | a long- 

time trial judge, was experienced in evaluating the testimony of 

live witnesses. 
On the facts, as found below, the District Court 

judge correctly concluded that this arrest was a om (Tr. 53). 

It is respectfully submitted that the factual findings below 

are not clearly erroneous. Neither is the "probability of error 


too great to tolerate’, Jackson v. United States, supra. 


"It is enough to invoke the doctrine [of inherent incredibility] 
if the person whose testimony is under scrutiny made allegations 
which seem highly questionable in the light of common experience 
and knowledge, or behaved in a manner strongly at variance with 
the way in which we would normally expect a similarly situated 
person to behave" (citation omitted), Jackson v. United States, 
122 U.S. App. D.C. 324, at 329 (1965). In the case at bar, the 
“automatic locking up" of Appellant Johnson is strongly at 
variance with common police practice under the factual situation 
presented. 


The District Court was not relying upon a factual similarity 
between this case and Hill v. United States, __ U.S. App. D.C. 
__,» 418 F. 2d 449 (1968). Rather He relied on this Court's 
holding in Hill for the proposition that evidence of a departure 


from usual police practices could be evidence leading to a 


"sham arrest" conclusion (Tr. 53). Supported by and applying 


the Hill rationale, the District Court, on the facts of this 
case, had “no alternative" but to conclude that the arrest here 


1/ 


was a sham.= 


CONCLUSION 
For these reasons, Appellee Johnson submits that 
this Court should affirm the order of the District Court granting 
the motion to suppress evidence. 


Respectfully submitted, 
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1. The Government, as an "alternative ground" for the custodial 
arrest in this case, argues that the police officers (Contd.) 


(Contd. ) 


"had probable cause to believe. the car was stolen" (Brief 
of Appellant, p. 6, fn. 5). It is respectfully submitted 
that the lower court correctly held, first, that; this whole 
arrest was a sham and, second, that the officer "did not 
have probable cause. He had a suspicion that the car was 
stolen" (Tr. 52). 
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BRIEF OF APPELLEE REGINALD COLBERT 


ISSUES PRESENTED 


* 


Dia the Metropolitan Police for the District of Columbia 


have probable cause to arrest the Appellee, Reginald Colbert 


as a passenger in an automobile which was stopped for inves- 


tigation to ascertain if it was a stolen motor vehicle? 

Did the Metropolitan Police for the District of Columbia 
have probable cause to arrest the driver of the automobile 
when the policemen were suspicious that the motor vehicle 


may have been stolen? 


STATEMENT OF THE CASE 


On April 13, 1969, Appellee, Reginald Colbert was a passen- 
ger seated next to the door in the front seat of the automobile 
being operated by the Appellee, Sheldon Johnson in a westerly 
direction on New York Avenue at approximately 11:17 P.M., 
(T.P.5). While traveling in the 1200 block of New York Avenue, 
the motor vehicle passed a police scout car being operated by 
Private Herring, of the Metropolitan Police for the District of 
Columbia. Officer Herring noticed that the vent window was 
broken on this automobile and that it bore no yellow sticker 
indicating 1969 D.C. tags had been purchased and the police 
scout car proceeded to follow the automobile operated by the 
Appellee Sheldon Johnson. In the 1300 block of New York Ave., 


the police scout car applied its flashing bubble | light and when 


the automobile operated by the Appellee Sheldon Johnson ap- 
proached the intersection of H Street and New York Ave., the 
scout @r sounded its siren, following which the automobile 
operated by the Appellee, Johnson, hesitated at the red light 
at the intersection and then took off monentarity, and stalled 
(T.P.6). The scout car stopped in the rear of the Appellee 


Johnson's motor vehicle and a second scout car stopped in front 
of the Appellee Johnson's automobile. As officer Herring 
approached the stopped motor vehicie, the Appellee Sheldon 
Johnson alighted therefrom and was standing outside of his 


automobile when the police officer told him to "Hold it", 


(T.P.16). Then the police officer searched the Appellee John- 


son before investigating whether or not the Appellee had a 
-2= / 


driver's license and a registration card for the supposedly 
stolen automobile (T.P. 17,25,26)- It was the intention of 
the police officer to “automatically lock up" the Appellee for 
two traffic violations, (T.P. 28,38). There was no lookout 
for a stolen car (a.P. 35) and the police officer was acting 
only upon his impression (T.P. 7) that the car was stolen. 
Metropolitan Police Officer Anderson, who was in the company 


of Officer Herring, immediately arrested the Appellee, Colbert 


by ordering the Appellee Colbert out of the Automobile (T.P.21) 


because the Appellee Cokbert had some money in his hand (T. P. 
18). after the arrest of the Appellees, the police recovered 
50 capsulés of narcotics in the Appellee Jehnson's automobile 


(T.P.43). 


SUMMARY OF ARGUMENT 


SUMMARY Yee ye 
Appellee, Colbert argues that there was not probable cause 

for the Metropolitan Police for the District of Columbia to 

arrest the occupants of the Appellee, Johnson's automobile 

and to search said automobile and to seize therefrom 50 capsules 

of narcotics which arrests and subsequent search and seizures 

were alternatively the product of a sham arrest and were 

unlawful, illegal, and unconstitutional, all in violation of 

the rights of the Appellee under the Fourth, and Fifth 


Amendments to ‘the Constitution of the United States of America. 
ARGUMENT 


Appellee, Reginald Colbert argues to the Court that there 


was no probable cause for the Metropolitan Police to arrest 


-3- 


him as an innocent passenger in an automobile that allegedly 
did not have proper license tags and allegedly moaeod a red 
traffic light. In the opinion of the Appellee Reginald Colbert, 
this case is governed by the case of Hen v. U-Ss, 361 U.S.98;3 
80 S.Ct. 168; (4 L.Ed.2d 134). "The arrest occurred when the 
police halted the Appellee's motor vehicle. The prosecution 


conceded below and adheres to the concession here that the 


arrest took place when the federal agent atopped the car. That 


is our view on the facts of this particular case. When the 


officers interrupted the two men and restricted their liberty 
of movement, the arrest for purposes of this case was complete. 
It is therefore, necessary to determine whether ait or before 
that time they had reasonable cause to believe that a crime 
had been committed. The fact that afterwards contraband was 
discovered is not enough and the arrest is not jus tified by 


what the subsequent search discloses, eoee” Henry v- U.S. 361, 


UiS. 98 at 103, see Also Rios v. U.S-; 364 U.S.253 at 261; 


80 S.Ct. 1431 at 1437 ™ha Appellees were under 
arrest at the point when the officese | Rie 
Appellees and the Appellees were cognizant of that restralur, 
Kelly v. U.S., 298 F.2d 310 at 312. The police officer acknow— 
ledged that the arrest occurred prior to the examination of the 
Appellee's registration card and driver's licenses, and the 
search of the Appellee's motor vehicle, (T.P. 16,17 24,25 426), 
Lee v. U.S. 98 U.S. App.D.C. 97; 232 F.2d 354. Police Officer 
Herring acknowledged that there was no look-out for the Appellee 


Johnson's automobile (T.P.35), but the officer felt that he 


would automatically lock up the Appellee Johnson’ for the alleged 
Saye: 


driver's license and a registration card for the supposedly 


stolen automobile (T.P. 17,25,26). It was the intention of 


the police officer to "automatically lock up" the Appellee for 


two traffic violations, (T.P. 28,38). There was no lookout 

for a stolen car (T.P. 35) and the police officer was acting 
only upon his impression (T.P. 7) that the car was stolen. 
Metropolitan Police Officer Anderson, who was in the company 
of Officer Herring, immediately arrested the Appellee, Colbert 
by ordering the Appellee Colbert out of the Automobile (T.P.21) 
because the Appellee Cohbert had some money in his hand (T. P. 
18). After the’ arrest of the Appellees, the police recovered 
50 capsulés of narcotics in the Appelleo Jehnson's automobile 


(T.P.43). 
SUMMARY OF ARGUMENT 


Appellee, Colbert argues that there was not probable cause 
for the Metropolitan Police for the District of Columbia to 
arrest the occupants of the Appellee, Johnson's automobile 
and to search said automobile and to seize therefrom 50 capsules 
of narcotics which arrests and subsequent search and seizures 
were alternatively the product of a sham arrest and were 
unlawful, illegal, and unconstitutional, all in violation of 
the rights of the Appellee under the Fourth, and Fifth 


Amendments to ‘the Constitution of the United States of America. 
ARGUMENT 


Appellee, Reginald Colbert argues to the Court that there 


was no probable cause for the Metropolitan Police to arrest 


-3- 


him as an innocent passenger in an automobile that allegedly 


did not have proper license tags and allegedly passed a red 
traffic light. In the opinion of the Appellee Reginald Colbert, 
this case is governed by the case of Henry v. U.S., 361 U.S.98; 
80 S.Ct. 168; (4 L.Ed.2d 134). "The arrest occurred when the 
police halted the Appellee's motor vehicle. The prosecution 
conceded below and adheres to the concession here that the 
arrest took place when the federal agent atopped the car. That 
is our view on the facts of this particular case. When the 
officers interrupted the two men and restricted their liberty 

of movement, the arrest for purposes of this case was complete. 
It is therefore, necessary to determine whether at or before 
that time they had reasonable cause to believe that a crime 

had been committed. The fact that afterwards Contrabend was 
discovered is not enough and the arrest is not justified by 
what the subsequent search discloses, ...." Henry v. U.S. 361, 
UiS. 98 at 103, see Also Rios v. U.S.; 364 U.S.253 at 261; 

80 S.Ct. 1431 at 1437; 4 L.Ed.2d 1688. The Appellees were under 
arrest at the point when the officers effectively restrained the 
Appellees and the Appellees were cognizant of that restraint, 
Kelly v. U.S., 298 F.2d 310 at 312. The police officer acknow-— 
ledged that the arrest occurred prior to the examination of the 
Appellee's registration card and driver's Toensesn and the 
search of the Appellee's motor vehicle, (T.P. 16,17,24,25,26), 
Lee v. U.S. 98 U.S. App.D.C. 97; 232 F.2d 354. Police Officer 
Herring acknowledged that there was no look-out for the Appellee 
Johnson's automobile (T.P.35), but the officer felt that he 


would automatically lock up the Appellee Johnson for the alleged 
-4. 


traffic violations (T.P. 28) and for the alleged failure to 
pull over to the curb on time (T.P. 38). This does not take 
into account that in the area where the police scout car dome 
light was flashing on a Sunday night at 11:17 P.M. is a very 
well lit area with numerous flashing neon signs around the 
Rocket Room, the Amusement Arcade, the McDonald's carry-out 
restaurant and the bus station located in the 1300 block 
of New York Avenue, N.W., Washington, D. C. 

It is not the policy in the District of Columbia to 
arrest District of Columbia residents for traffic violations 
when they display a valid District of Columbia operator's 


permit and a registration card. (T.P. 37). But the police 


officer in this instance decided to place the Appellee 


Johnson under arrest immediately upon his alighting from 

his automobile (T.P. 24,26). At any rate, the Appellee, 
Colbert had done nothing more suspicious than maintain a 
firm grip upon his own money to justify and give the Metro- 
politan Police alleged probable cause to effect his arrest,<« 
(T.P.18,21). Following the arrest of the Appellee, Johnson 
the Metropolitan Police saw the the capsules of heroin upon 
the floor of the driver's side of the vehicle (T.P. 15,38, 
43). “What transpired at or after the time the car was 
stopped by the officers is as we have said irrelevant to the 
narrow issues before us. To repeat, an arrest is not justified 


by what the subsequent search discloses. Under our system, 


suspicion is not enough for an officer to lay hands upon 
a citizen. It is better, so the Fourth Reonament teaches, 
that the guilty sometimes go free than that citizens be 
subject to easy arrest," Henry v. U.S. 361 U.S. 98 at 104. 
The Court below based its decision upon Hild ve U.S-; 
U.S. App. D.C. ; 418 F.2d He. ae a sham 
arrest but it is significant that the police officer gave 
no traffic summons for the offense of failing An pull over 
to the curb which he contended was his primary reason for 
Nautomatically locking up," the Appellee, (T. ». 38) while 
he did give a valid traffic summons for the other two 


offenses (T. P. 37), which summons do not require the physical 


arrest of the operator of the motor vehicle. 


Thereupon, the Appellee, Reginald Colbert argues to 


this Court that the decision of the United States District 


Court for the District of Columbia suppressing the evidence 


unlawfully seized from the Appellee Johnson's automobile 
as a result of an unlawful search made without a warrant 
and without probable cause to arrest and search, should 


be sustained. 


| 
_CONCLUSION_ | 


WHEREFORE, Appellee, Reginald Colbert cass wanes 
urges this Court to sustain the decision of the United 
States District Court for the District of coeanie 


granting the Appellees Motions to Suppress Evidence. 
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